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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 264,  and  265 

[SW-FRL  1891-3] 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment  Storage  and  Disposal 
Facilities;  Consolidated  Permit 
Regulations 

agency:  Environmental  Protection 
Agency  (EPAj. 

action:  Notice  of  effective  dates  of 
interim  final  rules. 

SUMMARY:  In  accordance  with  a 
determination  under  Executive  Order 
12291,  EPA  is  today  announcing  that  its 
January  12, 1981  standards  for 
permitting  hazardous  waste  tanks, 
container  storage  facilities,  piles  and 
storage  surface  impoundments  and  its 
January  23, 1981  standards  for 
permitting  hazardous  waste  incinerators 
will  go  into  effect  on  July  13  and  22, 

1981,  respectively,  as  originally 
scheduled.  However,  it  is  EPA’s  intent  to 
initiate  rulemaking  to  suspend  the 
effective  dates  of  the  permitting 
standards  for  storage  surface 
impoundments  and  incinerators,  as 
applied  to  existing  facilities,  in  the  near 
future. 

dates:  The  effective  date  for  the  interim 
final  rules  issued  on  January  12, 1981,  in 
40  CFR  Parts  122,  264  and  265,  but 
exclusive  of  40  CFR  264.143,  264.145-151, 
265.143  and  265.145-151,  is  July  13, 1981. 
The  effective  date  for  the  interim  final 
rules  issued  on  January  23, 1981,  in  40 
CFR  Parts  122,  264  and  265  is  July  22, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

The  RCRA  hazardous  waste  hotline. 
Office  of  Solid  Waste  (WH-565),  U.S. 
Environmental  Protection  Agency,  401 M 
Street,  S.W.,  Washington,  D.C.,  800/424- 
9346  (554-1404  in  Washington,  D.C.). 
SUPPLEMENTAL  INFORMATION:  On 
January  12  and  23, 1981,  EPA  ’ 
promulgated  standards  for  permitting 
hazardous  waste  treatment  and  storage 
facilities  (tanks,  container  storage 
facilities,  piles,  storage  surface 
impoundments  and  incinerators]  under 
the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(RCRA).  See  46  FR  2802  (January  12, 
1981)  and  46  FR  7666  (January  23, 1981). 
As  required  by  Section  3010(b)  of  RCRA, 
these  standards  were  scheduled  to  take 
effect  six  months  after  date  of 
promulgation— i.e.,  July  13  and  22, 1981. 

Shortly  after  the  January  standards 
were  published,  the  President  issued 
Executive  Order  12291  which  sets  forth 


requirements  for  agency  regulatory 
activities.  Section  7  of  the  Order  directs 
Federal  agencies  to  postpone  the 
effective  dates  of  regulations  that  did 
not  become  effective  prior  to  February 
17, 1981,  unless  (1)  the  Agency  has 
prepared  a  Regulatory  Impact  Analysis 
(RIA]  on  the  rule  or  (2)  the  Agency  finds 
that  there  is  good  cause  for  the  rule  to 
become  effective  prior  to  completion  of 
an  RIA  and  so  notified  the  Office  of 
Management  and  Budget  (OMB)  at  least 
fifteen  days  before  the  effective  date  of 
the  rule. 

EPA  has  received  numerous  telephone 
calls  over  the  last  several  weeks  asking 
what  action  the  Agency  planned  to  take 
under  Section  7  of  the  Order  with 
respect  to  the  January  1981  hazardous 
waste  permitting  standards.  The 
purpose  of  this  notice  is  to  advise  the 
public  that  on  June  26, 1981,  EPA 
notified  OMB  that,  for  good  cause,  EPA 
intended  to  allow  its  January  12  and  23, 
1981  waste  permitting  standards  to  go 
into  effect  as  scheduled.  In  the  letter 
notifying  OMB,  however,  EPA  indicated 
that  it  intended  to  initiate  rulemaking  to 
suspend  the  effective  date  of  the 
standards  for  storage  surface 
impoundments  and  incinerators,  as 
applied  to  existing  facilities,  pending 
further  evaluation  of  the 
appropriateness  of  those  standards  for 
existing  facilities.  EPA  also  stated  that, 
pending  completion  of  this  rulemaking,  it 
would  not  begin  processing  permits  for 
existing  storage  surface  impoundments 
and  incinerators.1  A  copy  of  EPA’s  letter 
to  OMB  is  attached  as  an  Appendix  to 
this  notice. 

OMB  has  not  objected  to  EPA’s 
proposed  course  of  action. 

Dated:  July  17, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

U.S.  Environmental  Protection  Agency, 
Washington,  D.C. 

Appendix 
June  26, 1981. 

Honorable  David  A.  Stockman, 

Director,  Office  of  Management  and  Budget, 
Washington,  D.C. 

Attention:  James  C.  Miller  III,  Administrator, 

Office  of  Information  and  Regulatory 

Affairs 

Dear  Mr.  Stockman:  On  January  12  and  23 
of  this  year,  EPA  promulgated  interim  final 
standards  for  permitting  new  and  existing 
hazardous  waste  storage  and  treatment 
facilities  (containers,  tanks,  waste  piles, 
storage  surface  impoundments  and 


1  EPA  will  begin  processing  permits  for  the 
remaining  facilities  covered  by  the  January  1981 
standards  (i.e.,  new  and  existing  container,  tank  and 
waste  pile  storage  facilities:  new  storage  surface 
impoundments  and  new  incinerators)  as  soon  as  the 
applicable  regulations  become  effective. 


incinerators)  under  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended  (“RCRA”  or  "Act"}.1  As  required  by 
Section  3010(b)  of  RCRA,  these  standards  are 
scheduled  to  take  effect  six  months  after  date 
of  promulgation — i.e.,  July  13  and  23, 1981. 
Although  a  regulatory  impact  analysis  of  the 
standards  is  underway,  it  will  not  be 
completed  by  these  effective  dates.2  The 
purpose  of  this  letter  is  to  advise  you,  as 
required  by  Section  7  of  Executive  Order 
12291,  that  there  is  good  cause  for  allowing 
these  standards  to  go  into  effect  prior  to 
completion  of  that  analysis. 

Permitting  Standards  for  New  and  Existing 
Tanks,  Piles  and  Containers 

There  are  several  important  reasons  for 
allowing  these  standards  to  go  into  effect  as 
scheduled  for  both  new  and  existing 
facilities.  First,  they  are  subject  to  a  fall,  1980, 
court-ordered  promulation  deadline.  State  of 
Illinois  v.  Costle,  No.  78-1689  et  al.  (D.D.C., 
December  18, 1979).  In  our  opinion,  a 
suspension  of  the  effective  date  of  those 
standards  (or  their  withdrawal)  might  well  be 
found  to  be  a  violation  of  that  order.3 

Second,  a  suspension  or  withdrawal  of  the 
standards — either  in  their  entirety  or  as 
applied  to  new  facilities — would  create  a 
moratorium  on  the  operation  of  new 
hazardous  waste  management  facilities  until 
revised  standards  could  be  promulgated  and 
implemented.  Under  Section  3005  of  the  Act, 
new  facilities  (i.e.,  facilities  which  came  into 
existence  after  November  19, 1980)  cannot 
begin  operations  without  a  RCRA  permit. 
RCRA  permits,  in  turn,  may  be  issued  only 
after  EPA  has  promulgated  regulations 
establishing  standards  for  hazardous  waste 
management  facilities  under  Section  3004 
(Section  3005(c)).  Thus,  if  EPA  were  to 
suspend  the  effective  dates  of  or  withdraw  its 
permitting  standards  for  tanks,  waste  piles 
and  containers,  no  new  facilities  of  these 
types  could  be  issued  the  permits  necessary 
to  allow  them  to  begin  operations.  This  would 
not  only  exacerbate  existing  off-site  capacity 
short-falls  (thus  increasing  the  risk  of 
improper  waste  disposal),  but  also  delay  the 
start-up  of  new  manufacturing  operations 
which  intend  to  manage  wastes  on-site. 


1  46  Fed.  Reg.  2802  (January  12, 1981)  and  46  Fed. 
Reg.  7666  (January  23, 1981).  Copies  of  these 
regulations  are  enclosed.  These  regulations  also 
include  minor  amendments  to  the  closure,  post¬ 
closure  and  incinerator  requiremdnts  applicable  to 
existing  facilities  during  interim  status.  These 
amendments  were  issued  either  in  response  to 
comment  or  in  order  to  clarify  the  intent  of  the 
regulations.  We  intend  to  allow  them  to  go  into 
effect  in  July  as  scheduled. 

2  We  expect  to  complete  our  regulatory  impact 
analysis  on  the  storage  and  treatment  standards  by 
mid-1982. 

3  Although  the  court’s  order  technically  only 
establishes  deadlines  for  the  "promulgation"  of 
standards,  we  believe  that  any  lengthy  suspension 
of  their  effective  date  could  well  be  found  to 
constitute  non-compliance  with  the  order.  This  is 
true  for  two  reasons.  First,  the  six  month  effective 
date  period  under  Section  3010(b)  is  fixed  and 
mandatory,  making  it,  in  effect,  an  element  of  the 
promulgation.  Second,  promulgation  of  a  rule, 
followed  by  its  long  term  suspension,  may  well  be 
considered  by  the  court  to  constitute  evasion  of  its 
order. 
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Finally,  the  regulated  community  and  the 
general  public  have  not  seriously  criticized 
the  applicability  of  the  standards  to  either 
new  or  existing  facilities.  The  relatively  few 
technical  problems  which  have  been  raised 
by  industry  commenters  should  be  resolved 
within  the  next  month  or  two,  long  before 
EPA  would  actually  issue  permits  to  any  of 
these  facilities. 

Permitting  Standards  for  New  and  Existing 
Incinerators  and  Storage  Surface 
Impoundments 

We  believe  that  there  is  also  good  cause 
for  allowing  the  January  standards  for 
permitting  incinerators  and  storage  surface 
impoundments  to  go  into  effect  for  new 
facilities  in  July.  They,  too,  are  subject  to  the 
fall,  1980,  court  deadline  in  State  of  Illinois  v. 
Costle.  In  addition,  as  noted  above,  a  lengthy 
suspension  of  these  regulations  with  respect 
to  new  facilities  would  substantially  delay 
their  commencing  operations.  Finally,  the 
Agency  has  received  relatively  few 
comments  from  industry  or  the  public 
suggesting  that  these  standards  are  not 
appropriate  for  new  facilities. 

Industry  has  contended,  however,  that  it 
will  be  extremely  costly,  and  in  some  cases, 
technically  infeasible,  to  retrofit  existing 
facilities  to  meet  these  standards.  We  have 
not  had  an  opportunity  to  evaluate  the  merits 
of  these  arguments  in  detail,  and  believe  that 
we  should  do  so  in  light  of  the  data 


supporting  the  rules  in  order  to  fully  consider 
the  appropriateness  of  applying  these 
standards  to  all  types  of  existing  facilities. 
The  January  rules  were  promulgated  under 
considerable  time  constraints  and  it  is 
possible  that  some  of  these  considerations 
were  not  adequately  evaluated.  In  light  of 
industry's  comments  and  because  the  1980 
amendments  to  the  Act  expressly  require  us, 
where  appropriate,  to  distinguish  between 
new  and  existing  facilities  in  issuing 
standards  under  Section  3004,  we  believe  it 
would  be  desirable  to  re-examine  the  January 
requirements  for  existing  incinerators  and 
storage  surface  impoundments  before  we 
begin  issuing  permits  to  them. 

An  immediate  suspension  of  these 
regulations  for  existing  facilities  would  make 
the  Agency  vulnerable  to  legal  attack  both  in 
the  State  of  Illinois  v.  Costle  case  and  in  the 
U.S.  Court  of  Appeals.4  However,  if  we 
obtain  a  modification  of  the  court's  order  and 
go  through  proper  rulemaking  procedures,  we 
can  substantially  reduce  this  risk,  in  the 


4  As  noted  above,  we  believe  a  suspension  of  the 
regulations  could  well  be  found  to  be  a  violation  of 
the  court's  order.  Moreover,  suspension  of  a 
regulation  is  considered  a  rulemaking  under  the 
Administrative  Procedures  Act  and  requires  prior 
notice  and  comment  unless  there  is  “good  cause" 
for  issuing  the  suspension  without  it.  Council  of  the 
Southern  Mountains,  Inc.  v.  Donovan,  No.  80-2536 
(D.C.  Cir.,  April  16, 1981).  The  “good  cause” 
exception  has  been  interpreted  quite  narrowly.  Id. 


event  a  final  decision  is  made  to  suspend  the 
regulations. 

Therefore,  over  the  next  two  weeks,  we 
intend  to  take  the  following  actions: 

1.  First,  we  will  file  a  motion  with  the  court 
requesting  an  extension  of  the  deadline  for 
promulgating  standards  for  existing  storage 
surface  impoundments  and  incinerators. 

2.  Second,  we  will  publish  for  public 
comment  a  Federal  Register,  notice  proposing 
to  suspend  or  withdraw  the  January 
standards  for  existing  storage  surface 
impoundments  and  incinerators. 

3.  Finally,  we  will  publish  a  Federal 
Register  notice  announcing  that  we  will  not 
begin  processing  permits  for  existing  storage 
surface  impoundments  or  incinerators  until 
the  court  has  acted  on  our  motion  and  we 
have  fully  evaluated  public  comments  on  the 
proposed  suspension. 

If  you  have  any  questions  about  this  letter 
or  our  proposed  course  of  action  with  respect 
to  the  storage  surface  impoundment  and 
incinerator  regulations,  please  call  Thornton 
W.  Field  of  my  staff  at  755-0400. 

Sincerely  yours, 

Anne  M.  Gorsuch, 

Administrator. 

Enclosures 

cc:  Frederick  N.  Khedouri 
[FR  Doc.  81-21737  Filed  7-23-81;  8:45  am) 
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